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THE LEGAL PROCESS OF CULTURAL GENOCIDE:
CHINESE DESTRUCTION OF TIBETAN CULTURE
V.

U.S. DESTRUCTION OF NATIVE AMERICAN CULTURE
Evan Mascagni*
INTRODUCTION

In the incongruous atmosphere of the Wilshire Hotel in Los Angeles, an
extraordinary encounter took place in 1979. During the Dalai Lama's first
visit to North America, he met with three Hopi elders. The spiritual leaders
agreed to speak in only their Native tongues. Through Hopi elder and interpreter Thomas Benyakya, delegation head Grandfather David's first words
to the Dalai Lama were: "Welcome home."'
The culture of Native Americans in the Southwest United States strikingly resembles that of Tibetan culture, to which the Dalai Lama belongs. From their use
of turquoise to ward off evil spirits, to their connection with the natural world
and desire to live in harmony with the Earth, the Tibetans and Native Americans
share common worldviews and lifestyles that often seem foreign to Western cultures. Yet, not only are there physical similarities between the two cultures, but
they also share a common history of political oppression. As a result of the expansion of their respective powerful governments, both indigenous groups were
displaced and forced to assimilate into unfamiliar societies: the Tibetans by the
Chinese, and the Native Americans by the United States. These two governments
used both laws and public policy to force their ideas and ways of life onto the
indigenous people. Both groups have experienced a cultural genocide, resulting
in the near extinction of their respective traditions, languages, and populations.
However, recent movements by indigenous communities and supportive nongovernmental organizations have led to initiatives aimed at developing human
rights declarations that will specifically articulate the rights of indigenous peoples, such as the Native Americans and Tibetans. For example, a working group
of the United Nations ("U.N.") Sub-Commission on the Promotion and Protec* Evan Mascagni is a third year law student at the University of the District of Columbia David
A. Clarke School of Law, where he is the Editor-in-Chief of the UDC Law Review. Following his first
year of law school, Evan spent the summer studying Chinese law at Peking University Law School in
Beijing, China. While in China, Evan also spent time in Lhasa, Tibet, and the surrounding areas
researching for this article.
I Antonio Lopez, From the Roof of the World to the Land of Enchantment: The Tibet-Pueblo
Connection, Sourr iwEsr CYBERPORT, INC. (2002), http://www.freesangha.com/forums/index.php?
topic=836.0;wap2.
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tion of Human Rights recently developed a draft entitled Declaration of the
Rights of Indigenous Peoples, which was approved and submitted to its parent
body, the Commission on Human Rights. 2 Similar work is being done within the
Organization of American States and the Inter-American Commission on
Human Rights.3 Collectively, these initiatives are part of the international human
rights system's response to the demands of communities like the Native Americans and Tibetans, who seek to restore, maintain and pass on their distinctive
cultural attributes and sense of community to future generations.
This article explores the legal processes that led to oppression of these groups
and the parallels between U.S. and Chinese policies that have led and continue to
lead to the destruction of the Native American and Tibetan ways of life, respectively. Additionally, this article examines how both the U.S. and China have responded to international rights declarations and treaties in their treatment of
indigenous peoples. Finally, this article concludes by considering how international human rights law can be used to improve the situations of these nations'
indigenous peoples, the Native Americans and Tibetans.

I.

BACKGROUND:

DISTORTIONS

OF HSTORY

[The Indians] are so naive and so free with their possessions that no one
who has not witnessed them would believe it. When you ask for something
they have, they never say no. To the contrary, they offer to share with anyone ....

They do not bear arms, and do not know them, for I showed them

a sword, they took it by the edge and cut themselves out of ignorance. They
have no iron. Their spears are made of cane .

. .

. They would make fine

servants .... With fifty men we could subjugate them all and make them do
whatever we want.
-Christopher Columbus' journal shortly after arrivingin the Americas4
This image of Christopher Columbus is vastly different from that found in
most U.S. history textbooks, which typically portray a courageous visionary
whose navigational skills led him to innocently "discover" the Americas. Such a
distorted view of Christopher Columbus as a heroic friend of the Native Americans is quite different from what his personal journal reveals. Similar misconceptions are found in stories about Native Americans welcoming the pilgrims and the
allegedly "peaceful" relations between the two groups. For example,
2 Draft United Nations Declarationon the Rights of Indigenous Peoples, The Sub-Comm'n of
Prevention of Discrimination & Prot. of Minorities, Rep. on its 46th Sess., U.N. Doc. E/CN.4/Sub.2/
1994/56 (1994).
3 Annual Report of the Inter-American Commission on Human Rights, 1996, Inter-Am.
Comm'n H.R., Report on its 95th Sess., O.A.S. Doc. OEA/Ser.L/V/II.95, Doc. 7 rev., ch. IV (Mar. 14,
1996).
4

See HANs KONINo, CoLuMBus: His ENTERPRISE (1992).
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Thanksgiving is a holiday that celebrates how Pilgrims, aided by the friendly
Wampanoag Indians, survived in a new and harsh environment, leading to a harvest feast in 1621 following the Pilgrims first winter. As scholar Robert Jensen
writes:
Some aspects of the conventional story are true enough. But it's also true
that by 1637 Massachusetts Gov. John Winthrop was proclaiming a
thanksgiving for the successful massacre of hundreds of Pequot Indian men,
women and children, part of the long and bloody process of opening up
additional land to the English invaders. The pattern would repeat itself
across the continent until between 95 and 99 percent of American Indians
had been exterminated and the rest were left to assimilate into white society
or die off on reservations, out of the view of polite society .

. .

. Simply put:

Thanksgiving is the day when the dominant white culture (and, sadly, most
of the rest of the non-white but non-indigenous population) celebrates the
beginning of a genocide that was, in fact, blessed by the men we hold up as
our heroic founding fathers.5
Distorting facts to fit with dominant governments' views of history is not
unique to the United States. In China, the 1949-50 invasion and subsequent occupation of Tibet by the People's Liberation Army ("PLA") is now called "The
Peaceful Liberation of Tibet" in official Chinese historical texts. Yet official Chinese statistics record at least 87,000 deaths in the 1959 Tibetan uprising against
the Chinese occupation, while Tibetan and international sources suggest as many
as 430,000 deaths.6
Further, the Chinese claim that the "17 Point Agreement," signed into law by
the Communist Government and Tibetan officials in May 1951, "enjoyed the approval and support of the people from every ethnic group in Tibet."' This statement was clearly misleading, as shown by the scores of Tibetans who escaped to
the mountains to become guerilla warriors and the thousands of Eastern Tibetans
who fled west to Lhasa to escape Chinese persecution. 8 Discrimination and the
suppression of traditional practices also drove the 14th Dalai Lama into exile in
northern India. The subsequent Chinese crackdown in Tibet was catastrophic.9
5 Robert Jensen, No Thanks to Thanksgiving, AirERNeiI (Nov. 23, 2005), http://www.alternet.
org/story/28584/.
6 Dispossessed: Land and Housing Rights in Tibet, TmBETAN CTR. FOR Hum. RTs. & DemocRACY
(2002), http://www.tchrd.org/publications/topical-reports/dispossessed-land-and-housing
rights-2002/.
7 HistoricalRelations Between Tibet and China, FREE TIBET, http://www.freetibet.org/about/historical-relations (accessed by searching for historical relations between Tibet and China).
8 TIBErAN CTR. FOR Hum. RTs. & DEMOCRACY, supra note 6.
9 Leh Old Town Conservation Project, TIBET HERITAGE FUND, http://www.tibetheritagefund.
org/pages/projects/ladakh/leh-old-town.php (last visited Nov. 28, 2010).
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LAND LAWS

The United States has been a member state of the United Nations since 1945.
After much debate and over twenty votes on whether or not the People's Republic of China ("PRC") should join the U.N., the PRC finally became a member
state in 1971. At that time, the United States unsuccessfully tried to exclude the
PRC, but their motion failed and the PRC was admitted on a vote of 76 in favor,
35 opposed, and 17 abstentions.1o
The International Labor Organization ("ILO") is a United Nations-specialized
agency that promotes social justice and internationally recognized human and
labor rights. In 1959, the ILO adopted ILO Convention No. 107 Concerning the
Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries, its first multilateral treaty that exclusively addressed the issue of indigenous rights." The treaty was eventually revised by
Convention No. 169 Concerning Indigenous and Tribal Peoples in Independent
Countries and entered into effect in 1991. Among other things, Convention No.
169 requires that indigenous peoples be consulted whenever laws or regulations
affecting them are considered and that special measures be adopted to shield
their interests. 12 Specifically, Article 14 of the Convention acknowledges "[t]he
rights of ownership and possession of the peoples concerned over the lands which
they traditionally occupy."" However, the following land laws imposed by both
the U.S. and China call into serious question their conformity with Convention
No. 169. Additionally, while nations like the United States and China are obligated to report on their implementation of Convention No. 169's provisions,
there is no specific mechanism to oversee compliance with Convention No. 169.
This essentially allows both groups in power the ability to pursue their own agendas, often contrary to the rights and interests of their respective native peoples,
while at the same time claiming that they are acting within the scope of international guidelines.

10

1971 Year in Review, UNITED PRESS INT'L, INC., http://www.upi.com/Audio/Yearin

Review/

Events-of-I 971/12295509436546-1/#title (last visited Nov. 28, 2010).
11

See Luis RODRIGUFs-PINERO,

INDIGENOUS

PEOPLES,

PosTCoLONIALISM, AND

INTERNA-

TIONAL LAW: THE ILO REGIME, 1919-1989 (2005).
ET AL., INTERNATIONAL HUMAN RioiITs- PROBLEMS oE LAw, PoLIcy,
12 RICIARD B. LIuici
AND PRACIICE (4th ed. 2006).

13

Indigenous and Tribal Peoples Convention, U.N. HCHR, Convention No. 169 (1991).
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History

Tibetans do not have the right to say anything on the matter since the land
belongs to the country of China.
-Communist Party of China ("CPC") to Tibetans
protesting against a mining project in Meldrogonkar
County, Lhasa municipality, TAR 14
After the CPC invaded and took control of Tibet, one of its first orders of
business was marking the territory that would become the "Tibet Autonomous
Region" ("TAR"). Historically, Tibet consisted of three provinces: U-Tsang
(west); Amdo (northeast); and Kham (southeast). When the CPC took over Tibet, it immediately began rewriting maps and history. The Party named U-Tsang
as the official "TAR," when more Tibetans actually lived outside the province. It
is surely no coincidence that the Kham and Amdo (the two Tibetan provinces not
included in the CPC's official "TAR") contained most of the fertile agricultural
land, forests, and river resources of Tibet." This redrawing of territorial lines was
the first official move by the Chinese to strip the Tibetans of their land and
resources.
Similarly, the United States shares a long history of removing Native Americans from their indigenous land and displacing them to areas where they could
not sustain their traditional ways of life. For example, in 1823 following the defeat
of the Seminoles in the Florida Wars, the Treaty of Camp Moultrie was signed,
forcing the Seminoles to leave northern Florida and all coastal areas and to relocate to a reservation in central Florida.' 6 This relocation forced the Seminoles to
abandon their traditional way of life along the north Florida coast and adapt to
the inner swampland unsuitable for agriculture and the hunting of wild game. It
was U.S. policy that directly led to the Seminoles' forced abandonment of land
and cultural tradition, as was the case with other Native American tribes who
were similarly subjugated in accordance with government interests. While this
specific treaty occurred long before the enactment of Convention No. 169, it
nonetheless provides an example of how the United States has been able to use
the law to pursue an agenda contrary to the interests of Native Americans. Moreover, even after Convention No. 169, Native Americans today are still facing similar forms of land law discrimination by the United States, which has consistently
been diminishing their access to land since the 1800s.
14 Human Rights Update and Archives, TIBETAN CTR. FOR Hum. Ris. & DEMOCRACY (Apr.
1997), http://www.tchrd.org/publications/hr_updates/1997/.
15

INTERNATIONAL CAMPAIGN FOR TIBET AND THE INTERNATIONAL

HUMAN RIGrrs

GROUP, TiHE MYHi OF TIBETAN AUTONOMY: A LEGAL ANALYSIS OF THE STArUs O

16

CHARLES

J. KAPPLER, LAWS

AND TREATIES 399 (1904).

TIBET

LAW

(1994).
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Present: The Grassland Law

In 1985 the PRC put into effect The Grassland Law of the PRC, which is in
essence an attempt by the PRC to settle Tibetan nomads with the allocation of
fixed portions of land. According to the Chinese, the purpose of the Grassland
Law was to "enhance the prosperity of local economies of national autonomous
areas." 17 Article 4 of the Grassland Law states that grassland is owned by the
state, but county governments are authorized to contract out portions of the land
"to individuals for pursuits of animal husbandry."" Numerous international
rangeland experts have concluded that the Grassland Law's attempt to transform
the traditional communal land tenure system of the Tibetans to individual household contracts is detrimental not only to the ecology of Tibet's land but also to
the livelihoods of the Tibetan nomads.' 9 These settlements cause land degradation through overgrazing, in turn leading to an impoverishment of nomadic
Tibetans. These traditional nomads are typically left destitute or even homeless
as a result of this law, especially those who know no other way of life. For
example:
High mountain villages have been allocated the high land surrounding them
while low-lying villages are given low land. Low-lying villagers then have no
access to the high grazing lands in warmer months, and high-land villagers
have no access to low-lying land in the winter. The seasonal rotation essential for effective nomadism has thereby been destroyed.20
Another serious problem with the Grassland Law is contained in Article 7,
which permits grassland to be seized for state construction. Article 7 states, "[i]f
grasslands in national autonomous areas are to be requisitioned or used for state
construction, due consideration shall be given to the interests of the national autonomous areas and arrangements made in favor of the economic development
of those areas." 21 This article ultimately permits the Chinese government to remove nomads from the land it wishes to develop and to move them to fixed
allocations of land upon which they must settle and adapt to an unfamiliar way of
life. Some recent examples of this process are the building of the Qinghai-Tibet
railway, the west-to-east gas pipeline, and the west-to-east electricity
transmission.
17

CHINA.ORG.CN, Grassland Law of the People's Republic of China, MUDANJIANG AGRI-

CULTrURAL RECLAMATION BUREAU (adopted on June 18, 1985), http://mdjnkj.china.com.cn/english/

environmentl34338.htm.
18 Id.
19 Camille Richard, Rangeland Policies in the Eastern Tibetan Plateau: Impacts of China's
Grassland Law on Pastoralism and the Landscape, FREI TIirr (2004), http://www.freetibet.org/about/
rural-society.
20 TIBErAN CTR. FOR HUMAN RIGIrrs & DEMOCRACY, supra note 6.
21

MUDANJIANG AGRICULTURAL RECLAMATION BUREAU, supra note 17.
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The United States similarly believed that Native American tradition of communally owned property was a major obstacle to their assimilation. The General
Allotment Act of 1887, also known as The Dawes Act, was enacted on February
8, 1887 to address this issue. The Act authorized the Bureau of Indian Affairs
("BIA") to divide Native American lands in the Oklahoma area and allocate
parcels of 160 acres to families and 80 acres to single individuals 18 years and
older who were then granted U.S. citizenship. 22 This law was intended to assimilate indigenous peoples, who were expected to become farmers and to embrace
an agrarian lifestyle as property owners. While this policy did effectively force the
Native Americans to adopt a Western lifestyle, it had a negative impact on the
Native Americans' sense of community and right to self-government, helping to
strip them of their traditional identity and culture.
The Tibetans' and Native Americans' analogous struggle to adjust to the unfamiliar idea of private land ownership (as opposed to communally held property)
can be summarized by a farmer from Ngamring County, Shigatse Prefecture,
TAR, when he expressed his concerns about the introduction of land distribution
to the region:
My greatest fear is that this type of land redistribution could be the cause of
many disputes and soon people will start saying "my land, your land" which
was totally unheard of in earlier times. Such actions may sound superficial
but the Chinese do not make policies for no reason. Very often such policies
23
act as a fagade for the actual goal of destroying communal harmony.
Removing indigenous people from their traditional lands also serves powerful
governmental interests by creating room for "development" and "population
transfer," which are both addressed in the next section.
IHI.

IMPERIALIST IMMIGRATION: DEVELOPMENT

&

POPULATION TRANSFER

The United Nations Economic and Social Council: Commission on Human
Rights, issued a report in 1997 entitled FREEDOM OF MOVEMENT: Human
rights and population transfer- Final report of the Special Rapporteur, Mr. AlKhasawneh.2 4 It stated the following regarding population transfers:
The combined application of self-determination, equality and non-discrimination of any kind in the enjoyment of economic, social and cultural rights
means that development, as a right of the people, must be pursued in the
interest of all the people belonging to a State, and that the pursuit of devel-

opment goals which have the effect of transferring selected or targeted pop22
23
24
TON

Fijux

S. COh'N, FELIX S. CoIHEN'S HANDBOOK OF FEDERAL INDIAN LAw

(1971).

CrR. FOR HUMAN RIGHTS AND DEMOCRACY, supra note 14.
U.N. CHR, FINAL REPORT OF THE SPECIAL RAPPORTEUR ON HUMAN RIGHTS
TRANSI+R, E/CN.4/Sub.2/1997/23, paragraph 51 (1997).
TIBETAN

AND POPULA-
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ulation without their consent, or demographic manipulation by implanting
settlers, would be a breach of economic self-determination and the equality
of peoples within a State.2 5
In the mid-1980s, the Beijing government began to encourage Chinese workers to
migrate to Tibet. In 1984, The Second Work Forum announced new development
projects in Tibet, which resulted in over 60,000 Chinese laborers migrating to
Tibet to work on these projects. 26 Deng Xiaoping, former Secretary General of
the Chinese Communist Party, openly discussed China's new policy in Tibet:
Tibet is a region with a sparse population and has a vast expanse of land.
The more than two million compatriots of the Tibetan nationality alone are
insufficient for construction ... . Some more Han people there will be conducive to the development of the local nationality economy. This is not a
bad thing . . . .

While it may not be a "bad thing" for the Chinese, this development policy is a
source of great concern for most Tibetans. The continually growing population of
Chinese transferred into Tibet has reduced the native people to a minority group
in their homeland. The recent construction of the Qinghai-Tibet railway has
made it much easier and more affordable for Chinese people to migrate to Tibet
and marginalize the Tibetan people by gaining "control in all spheres of economic, social, and political life." 28
This vast population transfer is further facilitated by "special allowances" the
government offers to Chinese people as incentives to settle in Tibet, including:
[H]igher salaries and retirement pensions for government cadres; helping
cadres to obtain housing, schooling and employment for their dependents;
more relaxed family planning regulations (compared to the one-child policy
which prevails through urban China); favorable tax investment policies for
private entrepreneurs; increased research funds and opportunities for scientific or social personnel; the retention of benefits available in their previous
work positions or places of origin, including housing and welfare benefits.
-Speech by Chairman Ragdi, chairman of
National People's Congress Standing Committee29
These incentives have put the Tibetans at a clear disadvantage in all realms of
life. Tibetans now face discrimination in employment, education, health, and
housing, as illustrated by increasing unemployment figures among the Tibetan
25
26
27
28

Id. (emphasis added).
TIBETAN CTR. FOR Hum. Rrs. & DEMOCRACY, supra note 14.
Id.
Human Rights 96 Report, CENTF. TIBFIAN ADMIN. (1996), http://www.tibet.net/en/index.php

(last visited Nov. 28, 2010).

29

TIBETAN CTR. FOR Hum.

R-rs. &

DEMOCRACY, supra note

6.
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people. 30 This process increasingly denies native Tibetans the right to self-determination. Moreover, the effect of the implantation of settlers has been to further
remove control of the Tibetans.
The United States, under President Andrew Jackson, used similar techniques
to marginalize the Native Americans and move white settlers onto their land.
When discussing how he was successful in obtaining the Native Americans' "consent" to certain land treaties, Jackson stated the treaties would not have been
successful had his administration not "addressed [itself] feelingly to the predominant and governing passion of all Indian tribe, i.e., their avarice or fear." 3 ' Jackson encouraged white squatters to move into Native American lands and then
proceeded to tell the Native Americans that the government could not remove
the whites. He would ultimately leave them with two options: cede their lands or
be wiped out completely. 32
Several examples in Tibetan history and Native American history exemplify
the effects of population transfers on native peoples, raising serious concerns
when analyzed in the context of the United Nations Commission on Human
Rights' 1997 report on population transfer.
A.

The Gold Rush Example

In the 1990s, the Chinese arrival into Tibet was escalated by a gold rush in
Qinghai (Amdo). At a PRC Conference held in Lhasa, it was noted, "in Gansu
and from Tso-ngon province to the districts of the west of Nagchu in central Tibet
there are over 12,000 [Chinese] gold miners." 33 Yet Tibetans have made it clear
that they oppose the environmental destruction of their land caused by mining.
The Central Tibetan Administration in Dharamsala emphasized that mining is
not "development," but is simply "resource extraction." 34 However, the Chinese
have simply chosen to ignore the Law of the People's Republic of China on the
Environmental Impact Assessment, adopted in 2002 (effective 2003). Article 1 of
this law states that:
The present Law has been enacted for the purpose of carrying out the strategy of sustainable development, [to] prevent the unfavorable impacts of
programs and constructions projects upon the environment after they are
30

Id.

31

MICHAEi

ROGIN, FATHERS AND CHILDREN: ANDREW JACKSON AND TIIE SUBJUGATION OF

THjE AMERICAN INDIAN

(1975).

32

Id.

33

Annual Report, 1997 -China in Tibet: Striking Hard Against Human Rights, TIBETAN CTR.
& DEMOCRACY (1997), http://www.tchrd.org/publications/annual-reports/1997/.
CErcr. TtIETAN ADMIN., supra note 28.

FOR Hum. RTs.

34
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carried out, and [to] promote the concerted development of the economy,
society and environment.3 5
In the gold mining mountains of Tibet, "an estimated 200 tons of rock yield 1
ounce of gold, 80% of which are used for nonessential applications such as jewelry." 36 Additionally, large amounts of toxic cyanide, the chemical being used by
the gold mining industry in Tibet, are polluting local rivers, yet the Chinese government ignores the grave downstream environmental risks.3 1 The cyanide leakage affects not only the native Tibetan people, who must continually relocate as
larger areas of Tibet are mined, but also the migrant Chinese workers who are
38
exposed to and suffer from their dangerous work environments.
While the current gold rush in Tibet has not yet escalated into a crisis, one can
anticipate a likely future by looking at the path of the gold rush in the United
States. While over 150,000 Native Americans lived sustainably in California prior
to the gold rush, by 1870 (only 22 years after James Marshall discovered gold in
northern California), there remained an estimated native population of only
31,000.39 While most Native Americans perished from diseases brought by the
"49ers," many Native Americans were also removed from their lands, enslaved,
and even brutally massacred. 40 In January of 1851, California Governor Peter H.
Burnett even promised the California legislature that "a war of extermination
will continue to be waged between the two races until the Indian race becomes
extinct." 4 1
Like the process currently underway in Tibet, the California gold rush saw the
destruction of much of its local environment. Gold miners in California removed
12 billion tons of earth excavating riverbeds and blasting apart hillsides. The miners also used mercury to extract gold from the ore, dumping over 7,600 tons of
the toxic chemical into rivers and lakes.4 2 In both the U.S. and China, economic
interests have seemingly superseded the livelihoods of indigenous peoples as well
as environmental sustainability.
IV.

CULTURE

/

RELIGIOUs LAW

The United Nations Convention No. 16 9 's preamble acknowledges "the aspirations of [indigenous] peoples to exercise control over their own institutions,
35 Law of the People's Republic of China on the Environmental Impact Assessment, CHINA
ENvrt. LAw (Sept. 1, 2003), http://www.chinaenvironmentallaw.com/wp-content/uploads/2008/03/environmental-impact-assessment-law.doc.
36 TASIH TSERING, TIm's GoLo RusI IN THE INTERNATIONAL MARKET (2006).
37 Id.
38 Scorr LECKIE, DESTRUCION By DESIGN (1995).
39 J.S. HOLIDAY, Rusii FOR Ricans: GotD FEVER AND TIE MAKING OF CALIFORNIA (1996).
40 Id.
41 Id.
42 Id.
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ways of life and economic development and to maintain and develop their identities, languages and religions, within the framework of the States in which they
live." 43 Article 8 of the United Nations ILO Convention No. 169 goes even further and states that indigenous peoples "shall have the right to retain their own
customs and institutions, where these are not incompatible with the fundamental
rights defined by the national legal system and with internationally recognized
human rights." 44 However, an examination of the ways the U.S. and China have
handled the religious and cultural views of the Native Americans and Tibetans
calls into serious question how well these two U.N. member states uphold the
declarations in Convention No. 169.
Both governments were and continue to be quick to judge the indigenous lifestyles of the native peoples they sought to assimilate. Thomas Jefferson was
known for saying the best way to deal with the Native Americans was to bring
them into "civilization." 45 President Andrew Jackson echoed this message in his
first annual address to Congress when he stated, "[flor Indians, it will perhaps
cause them, gradually, under the protection of government and through the influence of good counsels, to cast off their savage habits and become an interesting,
civilized, Christian society." 4 6
There has been no attempt by either government to try to understand the indigenous peoples' way of life. Recently in China, for example, State Order No. 5:
Management Measures for the Reincarnationof Living Buddhas in Tibetan Buddhism, was passed by the State Administration of Religious Affairs. The law
states in short that the Chinese government must approve all reincarnated Tibetan Buddhist lamas.4 7 This law is a deliberate attack on the history and tradition of Tibetan Buddhism and an attempt to undermine the power of the exiled
fourteenth Dalai Lama.
The concept of reincarnation in Tibetan Buddhism is an essential part of the
religion and is crucial to understanding the real implications of this law. Since the
14th century, Tibetans have believed that enlightened leaders return to the
human world in the same mind-consciousness but in a new physical body. For
example, the current Dalai Lama, Tenzin Gyatsowho, is the 14th reincarnation of
the spiritual leader of Tibetan Buddhism. Through State Order No. 5, the Chinese are attempting to destroy the tradition of identifying new, reincarnated
lamas.
43
44

U.N. HCHR, supra note 13.
Id.

45

JOEL H. SPRING, THEll CULTURAL TRANSFORMATION OF A NATIVE AMERICAN FAMILY AND

ITS TRIBE, 1763-1995 (1996).

46 President Andrew Jackson's Case for the Removal Act: First Annual Message to Congress, 8
Dec. 1829, available at http://www.mtholyoke.edu/acad/intrellandrew.htm.
47 State OrderNo. 5: Management Measures for the Reincarnationof Living Buddhas in Tibetan
Buddhism (2007), http://www.freetibet.org/aboutlorder-number-5.
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This process began in May 1995, when the 14th Dalai Lama recognized sixyear-old Gendun Choekyi Nyima as the 11th Panchen Lama. Immediately thereafter, Chinese security personnel took Nyima from his home on May 17, 1995,
and he has not been seen since. 4 8 After international uproar, the Chinese government decided to change the law so it would have direct influence in the reincarnation process. Specifically, in State Order No. 5, "those with particularly great
impact shall be reported to the State Council for approval." 4 9 The Order also
imposes criminal sanctions on anyone, including the exiled Dalai Lama, who participates in the location and recognition of reincarnates. It states that "no group
or individual may without authorization carry out any activities related to search50
ing for or recognizing reincarnating living Buddha."
This Order not only addresses the reincarnations, but also places further demands and restrictions on all Tibetan religious figures (monks, nuns, etc.). Article
1 states that the purpose of this Order is to "protect the principles of the unification of the state."5 In Tibetan monasteries, Patriotic Education programs require
religious figures to say that Tibet has always been a part of China and denounce
the 14th Dalai Lama.5 2 Further, Article 12 ensures state control over the religious
teachings, dictating that "the management organization at the monastery where
[a monk] is registered shall formulate a training plan, recommend a scripture
teacher and submit the plan [for official review]." 53 Failure to comply with this
law results in the criminal prosecution of those who question Chinese policies in
Tibet.
All articles of this law are an overt attempt by the Chinese government to use
the influence of Tibetan religious figureheads to maintain control over the Tibetan religious establishment and people. The Chinese government's actions suggest the view that Tibetan Buddhism is a potential threat to the authority of the
state and the "unity" of the PRC, and therefore seeks to ensure that all religious
heads are loyal to China. 54
Like the Chinese government's actions, the United States also took legal measures to control the Native American population and conduct internal affairs to
further consolidate power over their everyday lives. Once Andrew Jackson was
elected president, Alabama, Mississippi, and Georgia began to pass laws to extend state rule over the Native Americans. "These laws did away with the tribe as
48
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a legal unit, outlawed tribal meetings, took away the chiefs' powers, made the
Indians subject to militia duty and state taxes, but denied them the right to vote,
to bring suits, or to testify in court."5 5 The United States was as eager as today's
Chinese government to meddle in the affairs of indigenous peoples and to ban
traditional aspects of their culture, such as tribal meetings. Like the Tibetan Buddhists, the Cherokees in Georgia followed a policy of nonviolence, "though their
property was being taken, their homes were being burned, their schools were
closed, their women mistreated, and liquor was being sold in their churches to
render them even more helpless."5 6 Unfortunately, this peaceful and nonviolent
way of life is arguably what enabled the U.S. and Chinese to consolidate power
over the respective indigenous groups.
V.

IGNORING THE RULE OF LAW

The United States has persistently encouraged the Chinese to adopt a political
system that follows the rule of law. When former U.S. President Jimmy Carter
spoke at the China University of Political Science and Law, he noted how he
would like to see the dreams of former Chinese political leader Sun Yet-Sen fulfilled: "a unified, peaceful and democratic China to be governed by the rule of
law. "
However, in a historical context, it has often been the case that the U.S. ignored the rule of law in order to carry out its goals contrary to those of the Native
Americans. Likely, the most well known example of this was the United States
Supreme Court case of Worcester v. Georgia.58 This case arose following the passing of a Georgia state law in 1832 that required all white people living within
Native American territory to obtain a state license and to take an oath of allegiance to the state of Georgia and the United States. Several white missionaries
that had been living in the Cherokee territory ignored the orders of the new law
and were arrested and sentenced to hard labor upon their refusal to leave the
territory. One of the missionaries, Samuel Worcester, was particularly targeted
because of his support of Cherokee resistance to the U.S. Indian Removal policy.
Because of his political association, Worcester knew that if he applied for one of
the state licenses, he would be denied. He therefore filed suit against the state of
59
Georgia questioning the legitimacy of the new law following his arrest.
The case eventually made it to the U.S. Supreme Court, where Chief Justice
John Marshall wrote the opinion for the majority. The Court held that Native
American tribes were "dependent domestic nations" with rights to lands they did
55
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not voluntarily cede to the United States.60 Marshall noted that the law under
which Worcester was jailed violated the treaty with the Cherokees, which, per the
Constitution, was binding on the states.61
Nonetheless, the state of Georgia ignored the Supreme Court decision, as did
the federal government. It is reported that after the Supreme Court issued its
decision, President Andrew Jackson stated, "John Marshall has made his decision; now let him enforce it." 62 Federal troops began expelling the Cherokee
tribes, ignoring the Court's decision, and Georgia eventually put the Cherokee
land on sale and used the militia to crush Cherokee resistance.
Given the United States history of ignoring the rule of law, it seems hypocritical that the U.S. would now try and pressure China into following international
law. Yet, as Jimmy Carter also noted, "I have seen China make tremendous progress in economic growth, rule of law, transparency, and democracy." 63 This alleged "progress" is nevertheless difficult to observe in light of China's disregard
for the rule of law in its Tibet policy. For example, in 1989, during a period of
martial law in Lhasa, all Tibetans without residence permits (an estimated 40,000)
64
were forcibly removed and returned to their birthplace villages. During this
time, there were also numerous police raids in which private households in urban
areas of Tibet were invaded and any "separatist" items (e.g. pictures, writings,
videos of Dalai Lama) seized. "These intimidatory searches, whichever their motivation, are clear breaches of the human right to privacy which is integral to the
right to security of tenure.. . . [and] is also guaranteed in the Article 10 of China's
Constitution." 65 China has continually failed to respect the rule of law with regard to Tibetan policy and is following the example set by the United States with
regard to its treatment of Native Americans. The issue then becomes how to get
both the United States and China to adhere to international human rights law
and address these serious issues that Tibetans and Native Americans continue to
face. The following section examines the methods and tactics that can be used to
improve the situations of both the Tibetans and Native Americans.

VI.

CONCLUSIONS AND SOLUTIONS

On Tibet, President [Obama] said that human rights are an essential aspect,
central component, of U.S. foreign policy; that we are going to speak
frankly about differences as well as about areas of cooperation ... . But this
60
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is an area of difference. He expressed concern over the human rights situation in Tibet.
-Statement from the White House during
the G20 summit in London, 1 April 2009
While the White House states that human rights are an essential aspect of U.S.
foreign policy, there is no mention of domestic policy regarding the human rights
abuses that have affected and continue to affect Native Americans at home. Additionally, as of yet, President Obama's words regarding Tibet have been followed with little or no action. In the same way that the United States used the
law to further its economic and political interests against Native Americans, the
PRC has used the law and continues to commit grave human rights violations
against the Tibetans' way of life. Since the "Peaceful Liberation of Tibet" in 194950, Tibetans have continually been denied ownership and effective control of
their land. "Commencing from China's redrawing of the map of Tibet, continuing
with the mass confiscation of land, through to the dictation of resource-management directives and policies, Tibetans have little say in the use of their traditional
lands." 66 This land abuse is demonstrated through the destruction of ecologically
sustainable land management systems by the Chinese government's implementation of new "development" laws. Tibetans are being removed from lands that
they have lived on for centuries using a process that remarkably emulates that of
Native American removal policies put in place by the United States.
Along with the inequality and discrimination that exists in both land and housing developments is the continuous migration of Chinese settlers into Tibet. This
movement results in Chinese control of access to most resources because ultimately "Tibetans simply do not have the same access to services as Chinese." 67
The Chinese destruction of Tibetan culture mirrors the same path that the United
States pursued to assimilate the Native Americans. The following examines what
the future entails for Tibetans and how U.S. policy can help use international
human rights law to engage the Chinese in decreasing its human rights violations.
A.

The Future and Role of International Human Rights

In his lecture, A United States Human Rights Policy for the 21st Century, Harold Hongju Koh lays out his ideas for how the United States can promote international human rights across the globe. 68 Koh begins with a discussion about the
development of international human rights law:
66
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[11n the wake of the Holocaust, the paradigmatic human rights violation was
genocide. To prevent future genocides, global human rights policy principally focused on standard-setting, and to some extent -with the Tribunals at
Nuremberg and Tokyo- on accountability and on institution-building. But
the principal focus of this first era -"the age of universalization"- was on the
universalization of human rights norms. On examination, these standardsetting efforts found remarkable success. International human rights law has
won nearly universal acceptance from nations around the globe and has
been formalized through many instruments. Although in practice abuses
continue, since the 1993 Vienna World Conference on International Human
Rights, few now seriously question the universality of international human
rights norms. 69
While the U.S. has promoted international human rights as a "rhetorical cornerstone" of its foreign policy, it "has been criticized for the gap between its
stated human rights principles and its political actions." 70 The issue for Koh, then,
is how to take these international human rights norms and implement them while
ensuring that the United States, as well as the rest of the world, actually adheres
to these norms.
Koh notes that the United States must first start by "telling the truth" about
human rights conditions at home and around the world, "however painful or unwelcome that truth might be."" We must seriously acknowledge the atrocities
against Native Americans that happened on our own soil, although "the State
Department has no congressional mandate to report on human rights conditions
[with]in the United States." 72 We must re-write our history books that glorify
Christopher Columbus as a hero and founder of our country, and teach our children the reality of Columbus' interactions with Native Americans. Collectively,
we must start by being honest about our own human rights abuses before we can
critique a country like China for its abuses against the Tibetans. "In implementing a twenty-first century human rights policy, it is necessary but not sufficient to
tell the truth about human rights conditions abroad and at home. We also need to
73
take consistent positions with regard to the past, present and future abuses."
Before we can move to the future and critique a country like China about their
human rights abuses, we must first lead by example by seriously acknowledging
the genocide of Native Americans in our country.
69
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Inside/Outside Engagement

If we genuinely want to aid the Tibetans in their own struggle to preserve their
identity, we must first acknowledge that "indeed, in any given country, human
rights change more frequently comes from the inside, bottom-up, than from the
outside, top-down." Therefore, the goal of the United States should be to persuade China, over time, to accept the human rights norms of the international
community as internal norms, a technique Koh calls "inside/outside engagement," which includes:
"[Inside" diplomatic channels for government-to-government dialogue
against a background of "outside" sanctions. Thus a consistent strategy to
stop ongoing abuses with those countries to whom we have diplomatic relations thus requires us to use an inside/outside approach that combines techniques of internal persuasion with techniques of external pressure.74
This can be extremely difficult, especially with a country like China, which has
a tight grip on the information that its citizens obtain from various media outlets.
However, this approach is more sensible than that of sanctions alone. After we
seriously inform our own citizens of the harsh realities of our own treatment of
Native Americans, we must engage the Chinese citizens to fully understand what
is currently happening to the Tibetans. There is presently a clear disconnect between the ways each group understands the situation. Like U.S. history books,
and similar to what was mentioned earlier in this article, the Chinese have rewritten history to ignore the harsh realities of what really is happening in Tibet. A
disconnect regarding the realities of the situation with Native Americans are
prevalent in China as well. The logic of the inside/outside approach can be summarized in the following example:
If, for example, you and your neighbors want to stop a rich and powerful
neighbor from littering the neighborhood or playing loud music, there is
only so much you can achieve by threats, calling the police or even by getting a court order. Sanctions and the fear of sanctions may spur short-term
compliance, but will just as likely incur long-term resentment and non-cooperation by the target neighbor. Over time, the strategy most likely to work
is, therefore, one that uses dialogue and sanctions in concert to persuade
the neighbor to follow, and ultimately internalize, the community norm
against littering or boisterous music. In short, the policy objective should be
not simply short-term behavioral change, but long-term revision of the internalized norms that drive the neighbor's social conduct."
74 Id., supra note 68, at 316-317 (emphasis added).
75 Id., supra note 68, at 317 (emphasis added).
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A real-life example of this scenario can been seen when examining the way the
Clinton Administration used an array of "inside/outside methods" as a part of a
strategy to engage China on human rights issues in the 1990s. The following ten
examples (five "inside" and five "outside") demonstrate this approach. The "inside" approach included: 1) direct diplomatic demarches; 2) conducting a human
rights dialogue in which the Clinton Administration reviewed the status of Chinese human rights conditions face-to-face with Chinese officials; 3) expanding the
people-to-people dialogue with Chinese citizens; 4) taking measures to promote
expansion of Internet access; and 5) supporting the forces working toward Chinese decentralization, through meetings with dissidents, Radio Free Asia broadcasts, and the like. 76 The "outside" approach included: 1) publically condemning
illegal arrests; 2) issuing human rights reports chronicling Chinese human rights
abuses; 3) designating China for sanctions under the International Religious
Freedom Act; 4) joining with other Western allies to press the Chinese to ratify
the Covenants on Civil and Political Rights and Economic, Social and Cultural
Rights; and 5) sponsoring resolutions each year at the United Nations Human
Rights Commission calling attention to China's human rights abuses?7
While this engagement strategy with China from the Clinton Administration
achieved only limited human rights improvements, Koh notes that under the circumstances, this strategy is the only reasonable long-term approach to confront
ongoing abuse, and, in fact, a similar approach with Turkey had more noticeable
success over time.78 This does not negate the importance of using United Nations
procedures for dealing with violations of human rights. However, it is important
to recognize that these methods can often prove to be very difficult, especially
given the unique circumstances of indigenous groups like the Tibetans. For example, the United Nations complaint procedure for violations of human rights requires that all domestic remedies be exhausted before bringing a complaint to the
United Nations.7 9 Most Tibetans are too fearful to attempt to use domestic remedies in China, as the repercussions of taking such action could result in serious
harm to themselves, their families, or even their community as a whole.8 0 This is
why, as Koh suggests, it is especially important to use not just "outside" approaches but "inside" approaches as well.8 '
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CONCLUSION

The recent global economic crisis has made addressing China's human rights
abuses much more difficult for the United States. Secretary of State Hilary Clinton was recently criticized by numerous human rights organizations for saying
that "human rights violations by China cannot block the possibility of significant
cooperation between Washington and Beijing on the global economic crisis."8 2
Amnesty International has been very critical of Clinton, arguing that the United
States is one of the only countries that can meaningfully stand up to China on
human rights issues. With help from numerous international human rights organizations like Amnesty International, it is important to remember that the struggle continues. Contemporary groups of Tibetans and Native Americans are
continually resisting, fighting for their self-preservation and sovereignty. The goal
of this analysis has been to shed light on the similarities between these two major
struggles, revealing the vast injustices, but also to illustrate how indigenous
groups historically have resisted and will continue to resist.
In closing, the struggle of both the Tibetans and the Native Americans can be
felt through Chief Black Hawk's speech after his defeat to the United States in
1832:
I fought hard. But your guns were well aimed. The bullets flew like birds in
the air, and whizzed by our ears like the wind through the trees in the winter. My warriors fell around me .... The sun rose dim on us in the morning,
and at night it sunk in a dark cloud, and looked like a ball of fire. That was
the last sun that shone on Black Hawk .
white men ....

. .

. He is now a prisoner to the

He has done nothing for which an Indian ought to be ashamed. He has
fought for his countrymen, the squaws and papooses, against white men,
who came, year after year, to cheat them and take away their lands. You
know the cause of our making war. It is known to all white men. They ought
to be ashamed of it. The white men despise the Indians, and drive them
from their homes. But the Indians are not deceitful. The white men speak
bad of the Indian, and took at him spitefully. But the Indian does not tell
lies; Indians do not steal.
An Indian who is as bad as the white men, could not live in our nation; he
would be put to death, and eaten up by the wolves. The white men are bad
school-masters; they carry false books, and deal in false actions; they smile
in the face of the poor Indian to cheat him; they shake them by the hand to
gain their confidence, to make them drunk, to deceive them, and ruin our
wives. We told them to leave us alone; but they followed on and beset our
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paths, and they coiled themselves among us like the snake. They poisoned
us by their touch. We were not safe. We lived in danger. We were becoming
like them, hypocrites and liars, adulterers, lazy drones, all talkers, and no
workers ....
The white men do not scalp the head; but they do worse-they poison the
heart .

. .

. Farewell my nation!

. . .

Farewell to Black Hawk."*

83 Chief Black Hawk surrender speech (1832), http://www.mtholyoke.edu/acad/intrel/black.htm.
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